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Treatment of Confidential Information 

 

Ladies and Gentlemen: 

 

In connection with your review of Aphorio Carter (the “Company”), you are requesting 

certain information from the Company. Any such information you receive from the Company or its 

affiliates in connection with your review is referred to in this letter as the “Confidential 

Information.” In consideration of the Company providing you with Confidential Information, you 

hereby agree as follows: 

 

You agree to maintain any and all Confidential Information delivered to you by the 

Company or its affiliates in strict confidence and not to use, copy, publish, transfer or otherwise 

disclose such Confidential Information without the express advance written permission of the 

Company, except as specifically permitted below. You agree that the Confidential Information will 

be used for the sole purpose of evaluating your potential participation in the distribution of the 

Company in retail channels and not for any other purpose whatsoever, including to trade in 

securities, and will only be shared with your diligence/non-client-facing directors, officers, 

members, partners, employees, representatives, agents and/or advisors (including without 

limitation, attorneys, accountants, consultants and financial advisors) (collectively, your 

“Representatives”). Unless expressly authorized in writing by the Company, you agree to retain the 

Confidential Information in confidence and shall not copy or disclose the Confidential Information 

to any third party or use the Confidential Information for any purpose other than the evaluation of a 

transaction with the Company. You agree to limit your disclosure of the Confidential Information 

to as few persons as possible and only to those persons with a need to know that are its 

Representatives who are informed of the confidential nature of the Confidential Information and 

are subject to an obligation to keep such information confidential in accordance with the terms of 

this Agreement. You also agree not to disclose to any person, other than the persons referred to in 

the previous sentence with a need to know such information, the fact that a possible business 

transaction is being discussed or considered. The standard of care to be employed by you with 

respect to the protection of the Confidential Information shall be the same degree of care such 

party exercises with its own Confidential Information and in no event less than a reasonable degree 

of care. 

 

The term “Confidential Information” does not include any information that at the time of 

disclosure or thereafter (a) is generally known by the public (other than as a result of its disclosure 

directly or indirectly by you), (b) was, or hereafter becomes, available to you on a non-confidential 

basis from a source other than the Company or its affiliates, provided that such source is not and 

was not bound by a confidentiality agreement regarding the Company or its affiliates, or (c) is 

required to be disclosed by law, regulation (including self-regulatory regulation), or judicial order 

(provided you provide written notice to the Company promptly after such request so that the 

Company may timely seek a protective order or other appropriate remedy and you agree to 
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reasonably cooperate with the Company in connection with seeking such order or other remedy). In 

the event that such protective order or other remedy is not obtained, you agree to furnish only that 

portion of the Confidential Information that is, in the advice of counsel, legally required and to 

exercise commercially reasonable efforts to obtain assurance that confidential treatment will be 

accorded such Confidential Information. Notwithstanding the foregoing, you may disclose 

Confidential Information to the extent such requirements originate from a regulatory authority, 

self-regulatory organization, or bank examiner having appropriate jurisdiction over you and occur 

in the course of a routine examination or inspection of your business or operations, so long as such 

review is not specifically targeted at the Company. 

 

Upon written request by the Company, you will use commercially reasonable efforts to 

promptly return to the Company all copies of the Confidential Information in your possession, and 

you will use commercially reasonable efforts to promptly destroy all copies of any analyses, 

working materials or other documents prepared by you for your use that reflect or contain any 

Confidential Information. Notwithstanding the foregoing, you may keep a copy of the Confidential 

Information to the extent required by law or your document retention policies, which shall remain 

subject to the confidentiality provisions herein. 

  

No provision of this letter agreement can be waived or amended except by written consent 

of the Company, which consent shall specifically refer to such and explicitly make such waiver or 

amendment. It is understood and agreed that no failure or delay by the Company in exercising any 

right, power or privilege hereunder will operate as a waiver thereof, nor will any single or partial 

exercise thereof preclude any other or further exercise thereof. 

 

No party to this letter agreement may assign the rights or obligations hereunder without the 

prior written consent of the other party. This letter agreement is for the benefit of the Company, 

and shall bind and inure to the benefit of the Company and its successors and permitted assigns. 

This letter agreement, and any dispute, action or proceeding arising out of or relating to this letter 

agreement or the negotiation, validity, or performance hereunder or the actions contemplated 

hereby and/or the rights and obligations of the parties to this letter agreement shall be governed and 

construed in accordance with the internal laws of the State of Delaware without regard to its 

conflict of laws provisions. 

 

Except as provided in the next sentence, this letter agreement shall terminate upon the fifth 

anniversary of the date hereof (the “Termination Date”). At the Termination Date, this letter 

agreement shall thereupon become void and be of no further force and effect; provided that nothing 

herein shall relieve you from liability hereof for breaches of this letter agreement prior to the 

Termination Date. 
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